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I. INTRODUCTION 

New York State is blessed with a variety and abundance of 
natural resources. The people of the State have long been 
conscious of this unique natural heritage, and we are fortunate 
that our predecessors had the foresight to enact constitutional 
and statutory measures for the preservation and protection of 
this natural legacy. In fact, New York has historically been a 
leader among the states in environmental protection and conser-
vation of natural resources. 

For example, New York is unique among the states in 
providing a constitutional mandate that certain state-owned 
forest lands "be forever kept as wild forest lands."1 The 
Adirondack Park Agency Act2 was, at its enactment in 1971, 
the most ambitious, creative and comprehensive effort in the 
nation to regulate land use on a regional basis. Following 
Congress' enactment of the National Environmental Policy Act 
(NEPA),3 New York was one of the first states to enact a "little 
NEPA" requiring environmental review by state and local 
agencies prior to undertaking, funding or approving an action.4
New York is also one of the few states to have an Endangered 
Species Act, which protects endangered and threatened spei:ies 
and their habitat from disturbance or destruction.5 There are 
other examples, too numerous to recite here. Suffice it to point 
out that the Environmental Conservation Law consumes five 
McKinney's volumes, evidence of the seriousness with which 
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New York views its responsibility to act as steward of its natural 
resources. 

(continued on page 48) 
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(continued from page 37) 

The people of New York State are also the beneficiaries of 
a strong and varied economic base. The State's wide array of 
industrial, commercial, and institutional entities provides needed 
jobs, goods, and services. These active businesses form the front 
line of environmental protection: without widespread compli-
ance with the law, no amount of governmental enforcement 
could prevent New York's natural resources from being squan-
dered or despoiled. However, this same industrial base presents 
numerous situations where business interests must address the 
need for environmental protection. In addition, New York's long 
industrial history has left a legacy of polluted sites, many 
abandoned, that demand remediation and restoration. 

The enforcement of environmental laws embodies the balance 
between protection of New York's extraordinary natural re-
sources and the public health on the one hand, and its economic 
engine on the other. Sound enforcement ensures a legal infra-
structure supportive of those who voluntarily comply, and helps 
fulfill the promise made by the Legislature to the citizens of 
the State when it passed the environmental laws. While the state 
Department of Environmental Conservation (DEC) is the state's 
primary environmental enforcer, the Attorney General's Envi-
ronmental Protection Bureau (EPB) also plays a critical role. 
The EPB must both use all legal tools as effectively as possible 
to represent DEC in court, and must, at times, act independently 
to ensure compliance with laws designed to protect the State's 
natural resources and to assist those businesses interested in full 
compliance. The purpose of this article is to establish the context 
for the State's environmental enforcement and outline the 
Attorney General's opportunities to use state and federal statutes 
to enforce environmental rights and remedies. 

H. THE NEED FOR INCREASED 
ENFORCEMENT 

Both the state of the environment and the extent of noncompli-
ance with environmental requirements demand continuing vigi-
lance of New York's agencies regarding environmental 
enforcement. 

A. Environmental and Public Health Problems 
Continue 

Today our environment, while better in some respects than 
it was thirty years ago, is still in fairly serious trouble. Indeed, 
a prominent conservation biologist recently asserted that "the 
current frenzy of environmental degradation is unprecedented."6
There are, unfortunately, many indications that this assessment 
is correct. For example: 

• Over one third of our nation's rivers, streams, lakes, 
ponds, and estuaries are impaired, meaning that they 
are not clean enough for the uses the states have 
designated for them.7 In addition, 97% of the surface 

area of the Great Lakes is impaired.8 In New York, 
many Adirondack and Catskill lakes and streams are 
incapable of supporting native communities of aquatic 
life.9 The state Department of Health has issued a 
health advisory recommending that "no one should eat 
more than one meal of fish per week from any of the 
state's fresh waters" and that women of child-bearing 
age and children under 15 should eat none." 

• States have identified over 20,000 individual water 
bodies as polluted, including 300,000 miles of river 
and shoreline and five million acres of lakes." The 
overwhelming majority of the U.S. population lives 
within ten miles of these polluted waters.12

• The United States has lost over half of its wetlands—
New York has lost over 60%—and we continue to lose 
wetlands at a rate of up to 100,000 acres per year, 
despite a pledge of "no net loss" of wetlands." 

• Each year, thousands of ocean, bay, and Great Lakes 
beaches are closed to the public because of pollution." 
Countless numbers of beaches on smaller water bodies 
are also closed. In 1998 alone various ocean, bay, and 
Great Lakes beaches were closed for a total of 10,012 
days, including a total of 384 days of closings at 
several dozen New York beaches." 

• Contamination of fish due to industrial pollution 
remains extremely widespread and appears to be 
increasing. Thirteen states, including New York, have 
statewide fish consumption advisories for all their 
waters." In New York alone, there are 404 different 
advisories for different pollutants, fish species, and 
waters.17 

• The American Lung Association estimates that nearly 
120 million people, including over 25 million children 
and 14 million seniors, live in areas that violate the 
federal Clean Air Act standard for ozone, a pollutant 
that irritates the lungs and causes a range of respiratory 
diseases.18 In New York, the air in all of New York 
City and Long Island as well as some upstate areas 
violatees the ozone standard." 

• Over 60,000 premature deaths each year are attributed 
to particulate air pollution, including an estimated 
5,600 in New York alone.20

• In the last fifty years, over 75,000 chemicals have been 
developed and used in commerce.21 Few have been 
fully tested. Perhaps not coincidentally, childhood 
cancers increased by ten percent between 1974 and 
994.22 

• A recent report estimates that almost 50 million people 
drink water from sources that do not meet federal 
drinking water standards for contamination levels or 
treatment.23 In a recent U.S. Geological Survey study, 
at least one pesticide was found in over 95% of river 
and stream samples.24 A poll disclosed that almost one 

(Matthew Bender & Co_ Inc.) (PUB.004I 



MARCH 2000 49 

half of the nation's population do not drink their tap 
water.25

• In the United States, 1,730 species are listed as 
threatened or endangered;26 New York alone lists 85 
species as endangered or threatened, and another 66 
species are proposed to be listed.27

• For persons of color, the health problems associated 
with pollution are even more severe than the general 
population. Pediatric asthma rates in the Bronx are 
twice the national average.28 Pediatric asthma in-
creased 73% between 1982 and 1994.29 The vast 
majority of bus depots and solid waste transfer sta-
tions—which generate high levels of airborne pollu-
tants—in New York City are in non-white 
neighborhoods. 

• More broadly, atmospheric carbon dioxide, which 
contributes to global climate change, has increased 
30% over the last one hundred years; eleven of the 
past sixteen years have been the warmest of the 
century; polar ice caps are thinning in places by over 
a meter a year; and the number of intense rain storms 
has increased significantly over the last century.36

The point is clear: the environment and public health are far 
from where we want them to be. We have a long way to go 
to reduce pollution and its effects. 

B. Noncompliance Remains High 

While many businesses make great efforts to comply with 
environmental requirements, unfortunately, noncompliance re-
mains high. For example, recent EPA studies reveal: 

• 40% to 50% percent of major water pollution sources 
are in significant non-compliance with the Clean Water 
Act.31 "Significant noncompliance" means the viola-
tion is either quite serious or chronic. 

• Approximately 40% of major air pollution sources are 
in significant noncompliance with the Clean Air Act.32

• Approximately one quarter of land disposal facilities 
(e.g., landfills) are in significant non-compliance with 
solid and hazardous waste laws.33

In addition, and more specifically, an industry-sponsored 
study found that over half of surveyed facilities were in violation 
of stormwater pollution rules.34 Similarly, despite requirements 
to limit and monitor discharges of shop fluids, 80% of automo-
tive service stations could not identify to where their shop fluids 
drains led.35

Thus, contrary to the prevailing myth of widespread compli-
ance, noncompliance rates remain at unacceptable levels, with 
concomitant environmental degradation. 

C. Enforcement Is Inadequate and Infrequent 

Despite claims that enforcement levels are already high, the 
facts show otherwise: 

• Federal enforcement budgets are down from previous 
years, as are most state enforcement budgets. Federal 
assistance to state enforcement has fallen to nearly half 
of what it was in earlier years." 

• State enforcement numbers are down nationwide. For 
example, only 38% of facilities found to be in signifi-
cant noncompliance for two straight years have been 
the subject of state enforcement actions.37 Overall, 
enforcement in sixteen states (including New York and 
California) decreased by over 70% over a recent four 
year period." An EPA Inspector General report found 
that many states regularly do not seek monetary 
penalties from violators despite statutory mandates and 
EPA's penalty policy." 

D. Enforcement and the Marketplace 

How many people would pay their taxes, year after year, if 
there were no threat of enforcement? How many would never 
speed if they knew that police officers had been pulled off the 
road? How many would never cut corners during construction 
if there were no building inspectors? The answer is that 
economic and other considerations provide powerful incentives 
to avoid compliance with the law. We know enforcement is 
necessary to obtain levels of compliance necessary to maintain 
the social contract. 

The situation is no different in the environmental arena. A 
persistent failure to enforce environmental laws inevitably leads 
to a shift in the cost-benefit analysis, with the hazards of 
noncompliance diminishing as the potential rewards of avoiding 
environmental compliance increase. At its worst, the failure to 
enforce creates market conditions that actually harm those 
companies that comply with the law. In such a case, where 
economic and other penalties for noncompliance are erased 
through lack of enforcement, law-abiding companies are placed 
at a competitive disadvantage compared to others that avoid the 
costs of environmental compliance. Thus, the absence of credi-
ble enforcement can work to penalize companies that are 
conscientious about their environmental responsibilities. Only 
by mounting a consistent and fair enforcement effort that 
includes monetary penalties that, at a minimum, offset the 
economic benefits of noncompliance, can we level the playing 
field. 

III. THE ATTORNEY GENERAL'S 
ENVIRONMENTAL ENFORCEMENT POLICY 

Broadly stated, our office is dedicated to the aggressive and 
fair enforcement of federal and state environmental laws. The 
majority of the office's enforcement cases are referred by DEC, 
but the Attorney General's office has always acted indepen-
dently as well. In all cases, we work with agency staff or experts 
to ensure that enforcement matters proceed on a technically 
sound and legally solid basis. We pursue violations based on 
severity, not politics or perception. Critical to an effective 
enforcement program, we give companies a fair chance to come 
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into compliance prior to litigation, but once in litigation ensure 
that the results provide adequate general deterrence. 

More specifically, it is our view that a successful environmen-
tal enforcement program must: 

(I) be aggressive and innovative in the legal tools used 
for enforcement; 

(2) be consistent and fair in its selection of potential 
targets; 

(3) ensure that monetary penalties are sufficient to offset 
the economic benefits of noncompliance and provide 
financial deterrence against future violations; 

(4) utilize, where appropriate, criminal sanctions; 

(5) maintain an awareness of and sensitivity to environ-
mental justice issues; and 

(6) maintain flexibility. 

A. The Attorney General's Legal Tools 

The Attorney General is committed to the full and effective 
use of all legal tools at his disposal to ensure environmental 
compliance. Our office is working with DEC, the Adirondack 
Park Agency, and other state agencies to ensure that we 
prosecute promptly and effectively the cases that they refer to 
us for enforcement. We are also working closely with these 
agencies to develop new approaches to environmental enforce-
ment and, in particular, to enforce laws that in some cases have 
lain dormant for years. For example, the Attorney General, on 
behalf of DEC, recently sought and obtained a preliminary 
injunction under the State's Endangered Species Act, marking 
the first time since the law's enactment in 1972 that judicial 
enforcement of the Act's provisions had been sought. This 
resulted in the first judicial opinion interpreting the Act.4°

In addition to his traditional constitutional responsibility to 
represent the interests of state agencies, the Attorney General 
has independent statutory authority to enforce state law, includ-
ing environmental laws. Because it is less often used and thus 
less well understood than the Attorney General's authority to 
represent state agencies, the sources of the Attorney General's 
independent authority will now be discussed. 

1. Executive Law 

The primary source of the Attorney General's authority is the 
Executive Law. Two important provisions of the Executive Law, 
which have historically seen little use in the environmental 
arena, have recently been used by our office in environmental 
enforcement actions. 

Executive Law § 63(1) provides, inter alia, that the Attorney 
General shall "Iplrosecute and defend all actions and proceed-
ings in which the state is interested and have charge and control 
of all the legal business of the departments and bureaus of the 
state . . . ."41 In actions brought pursuant to this section, the 
Attorney General "represents the whole people and a public 
interest . . . " 42 and functions as "the law officer of the state, 

by whom all actions brought by or on behalf of the people of 
the state must be prosecuted."'" This provision, understood as 
codifying the Attorney General's common law authority, has 
a long history of being read broadly." 

The Attorney General recently relied on this provision in 
suing to halt the proposed auction of 115 community gardens 
by the City of New York." In that action, we alleged that the 
proposed sale violated the State Environmental Quality Review 
Act (SEQRA)46 in that no environmental review had been 
conducted by the city prior to placing the gardens on the auction 
block. Although SEQRA contains no enforcement provisions of 
its own, the Attorney General brought the action pursuant to 
the authority conferred by Executive Law § 63(1) to prevent 
an egregious violation of state law, and to protect from destruc-
tion a significant urban environmental resource.'" The action 
resulted in issuance of a preliminary injunction enjoining the 
auction, and the eventual purchase and preservation of the 
gardens by two non-profit organizations. 

Another key provision is Executive Law § 63(12), which 
authorizes the Attorney General to apply to Supreme Court for 
injunctive relief, restitution and damages from any person who 
"shall engage in repeated fraudulent or illegal acts or otherwise 
demonstrate persistent fraud or illegality in the carrying on, 
conducting or transacting of business." The Attorney General 
is further authorized, "in connection with any such application," 
to "take proof and make a determination of the relevant facts 
and to issue subpoenas in accordance with the civil practice law 
and rules." Thus, this provision not only grants the Attorney 
General authority to bring actions to enjoin persistent fraud or 
illegality, but also provides him with the investigative tools to 
demand production of documents and witnesses. 

The authority granted the Attorney General by Executive Law 
§ 63(12) is broad," as reflected in the provision's expansive 
definitions of its operable terms. The term "fraud" as used in 
§ 63(12) includes "any device, scheme or artifice to defraud 
and any deception, misrepresentation, concealment, suppression, 
false pretense, false promise or unconscionable contractual 
provisions." This definition has consistently been interpreted to 
be much broader than that of common law fraud." In addition, 
violation of any state law or regulation constitutes "illegality" 
within the meaning of § 63(12) and is actionable under that 
provision when the violation is persistent or repeated.5° In the 
environmental context, the Attorney General's powers under 
§ 63(12) could be used, for example, to investigate falsified 
discharge monitoring reports, concealment of unpermitted emis-
sion sources from a regulatory agency, sale of unregistered 
pesticides, false or misleading statements in permit applications 
or environmental impact statements, and a variety of other 
practices that fall within the provision's expansive definition of 
"fraud."51

The scope of the subpoena power under § 63(12) is far-
reaching, and is designed to afford the Attorney General broad 
discretion in the conduct of investigations under this provision. 
It is not necessary for the Attorney General to possess definitive 
proof of persistent fraud or illegality before issuing a § 63(12) 
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subpoena. At the investigative stage, issuance of a subpoena will 
be sustained where "the Attorney General establishEesi some 
relevancy and basis for Ithel investigation."52 As one court has 
stated: 

The obvious purpose of the provision empowering the 
attorney general to make an investigation and to issue 
subpoenas in connection therewith is to enable him to 
determine whether or not the prohibited acts have been 
committed, in order that he may decide whether an action 
for injunctive and other relief should be brought. To hold that, 
in order to issue subpoenas, as an aid in his investigation, 
the attorney . .general must first show the actual commission 
of repeated and persistent fraudulent and otherwise illegal 
acts, would defeat the clear and manifest intent of the statute. 
If the attorney general already possessed adequate proof of 
such persistent fraud, he would not need the subpoena power 
conferred upon him by the statute.53

The utility of this broad subpoena for environmental investiga-
tions is self-evident. We have recently used this power in a 
number of contexts, allowing• us to uncover activities harmful 
to the environment." 

2. Environmental Conservation Law 

While the Commissioner of DEC is charged with implement-
ing the Environmental Conservation Law (ECL), the Attorney 
General also possesses certain independent enforcement author-
ity under the ECL. Article 71 of the ECL sets forth civil and 
criminal enforcement provisions for the state's environmental 
laws, and explicitly authorizes the Attorney General to make 
use of them.55 The Attorney General's independent authority 
to enforce the state's environmental laws is reiterated in other 
provisions of the ECL, where he is granted authority to, among 
other things, enforce the state's air pollution, water pollution, 
wetlands protection and solid and hazardous waste laws.56

3. Public Nuisance 

The Attorney General's office has historically been a leader 
in utilizing traditional public nuisance claims to enforce the 
state's environmental and public health laws. In fact, many of 
the seminal cases in the field of New York public nuisance law 
have been litigated by this office, including the Love CanaL57
Shore Realty,58 and other seminal cases." The Attorney General 
has returned to reliance on traditional public nuisance claims 
in a recent action filed against the General Electric Company 
for obstruction of navigation in the Hudson River related to PCB 
contamination,6° and against an asphalt transfer facility for 
noxious odors and persistent permit violations.61

4. Federal Environmental Laws 

The citizen suit provisions of federal environmental laws 
provide an additional enforcement tool in cases where federal 
clean air, clean water, or hazardous waste laws have been 
violated. These provisions, which are generally similar in each 
of the major federal environmental statutes, confer standing on 

"citizens"62 to, among other things, bring enforcement actions 
against violators after first providing sixty days written notice 
to the violator, the state environmental agency, and the U.S. 
Environmental Protection Agency. Most recently, as part of our 
continuing effort to combat acid rain and urban smog, this office 
commenced citizen suits under the federal Clean Air Act against 
several Midwestern utilities whose power plants had undergone 
major modifications, allowing them to emit additional pollutants, 
without obtaining required federal and state permits and install-
ing the required pollution controls.63

B. Selection of Enforcement Targets 

When DEC or another administrative agency refers a case to 
this office for the filing of an enforcement action, the target has 
already been selected by the administrative agency. As noted, 
such referred cases constitute the bulk of the office's enforce-
ment case load. In most cases, the agency's selection of a 
particular target is based on: 

• the gravity of the environmental violation; 

• the need for immediate injunctive relief; 

• intransigence on the part of the violator; 

• a history of violating administrative consent orders; 
Or 

• a combination of these factors. 

In cases where the Attorney General is acting pursuant to his 
independent authority, this office bases selection of targets on 
similar factors. We give highest priority to investigation of those 
cases involving serious environmental harm or a substantial 
threat to public health. Prompt injunctive relief is particularly 
important where continuing environmental violations result in 
ongoing environmental or public health impacts. Similarly, we 
will give increased scrutiny to companies that have a history 
of significant environmental violations, or that have demon-
strated a consistent unwillingness or inability to comply with 
environmental regulations. 

We have also made an effort to solicit information from the 
public about environmental threats that the State may otherwise 
be largely unaware of. In 1999, the Environmental Protection 
Bureau conducted a series of public meetings throughout the 
state, where citizens were invited to voice their concerns about 
particular environmental and public health problems affecting 
their communities. Several matters that were brought to our 
attention during those meetings are now the subject of ongoing 
investigations by this office. In addition, we hired an experi-
enced community advocate and continue to use our own strong 
ties to environmental organizations to ensure an appropriate 
level of response to the public's environmental concerns. 

As has DEC, this office now has a broader definition of a 
"target." Industrial sources that have been referred by an agency 
for enforcement action, or that are the subject of an independent 
investigation by the Attorney General, are now routinely sub-
jected to a multi-media, plant-wide review for environmental 
compliance." Thus, for example, a source that is referred for 

(Manhew• Bender & Co.. Inc.) IPUB.004) 



52 ENVIRONMENTAL. LAW IN NEW YORK 

air pollution violations will also be reviewed for compliance 
with water pollution, hazardous waste, and other applicable 
environmental regulations. This approach has already proved 
fruitful in identifying a variety of environmental violations at 
industrial facilities.65

C. Civil Penalties 

We believe that civil penalties are, in almost all cases, a vital 
component of environmental enforcement. Civil penalties must, 
at a minimum, offset the economic benefit of noncompliance. 
This is consistent with EPA's and DEC's official penalty 
policies. To achieve this end, substantial discovery of corporate 
operations and finances must occur before an appropriate penalty 
amount can be calculated. Accordingly, companies should 
expect materials relevant to such an inquiry to be sought in 
discovery. In addition, companies wishing to negotiate settle-
ments must understand that they will be expected to produce 
such materials as a prerequisite to discussing penalty amounts. 

Furthermore, civil penalties should have sufficient punitive 
effect to provide a financial deterrence to similar conduct. In 
making this assessment, it is necessary to understand the 
financial condition of the defendant. Clearly, the penalty amount 
that will provide sufficient deterrent value will differ signifi-
cantly between a Fortune 500 company and a smaller, local 
operation. 

Although civil penalties are an important enforcement tool, 
in appropriate cases penalties may be significantly reduced or 
waived completely. We have granted, and will continue to 
consider, penalty reductions or waivers when, for example, the 
violator commits to significant process changes to eliminate or 
substantially reduce pollution sources; when the subject viola-
tions are the result of unforeseen and unpreventable occurrences 
or upsets; or when the violator commits to undertaking an 
environmental benefit project that has significant environmental 
value and there is a nexus between the project and the underlying 
violation. 

D. Criminal Sanctions 

Criminal sanctions are a highly effective tool in providing 
deterrence and punishment for serious environmental wrongdo-
ing. Where appropriate, the Attorney General will seek criminal 
sanctions against those who intentionally or recklessly violate 
the State's environmental laws. We have instituted a new policy 
pursuant to which each significant civil enforcement case is 
reviewed for potential referral for criminal prosecution. This is 
done in close cooperation with the agency that would make the 
criminal referral in most cases DEC. This policy has already 
resulted in concurrent civil and criminal actions against one 
corporate polluter.66

Factors that are considered in evaluating a case for criminal 
enforcement include whether there is evidence that the violations 
were intentional or reckless, as well as the environmental and 
public health impacts of the violations. 

E. Settlement 

In nearly all enforcement cases, the policy of our office is 
to provide an early opportunity for settlement of the State's 
claims. We firmly believe that it is more productive for a 
defendant's resources to be expended on improving environmen-
tal compliance than on litigation. Consequently, in almost all 
cases our office will provide an opportunity for settlement to 
be discussed prior to initiating litigation. 

The exceptions to this general rule are cases involving 
ongoing damage to the environment or public health, where 
prompt injunctive relief is necessary, and cases involving 
violators who have demonstrated a past resistance to negotiation, 
or who have a history of significant noncompliance. Moreover, 
in cases referred to the Attorney General by DEC, the parties 
will have often already fruitlessly discussed settlement. In these 
circumstances, we may commence an action prior to any 
additional settlement discussions (though this does not necessar-
ily preclude later settlement discussions). 

At a minimum, settlements must provide for remediation of 
environmental damage caused by the violation, where practica-
ble; cessation of the violation; payment of appropriate civil 
penalties; and such other commitments as are necessary to 
ensure that violations are not repeated. Whether conducted with 
an administrative agency or with the Attorney General, settle-
ment negotiations must be strictly limited in time and not be 
allowed to excessively delay resolution of a matter or prejudice 
the State's position. That being said, we encourage defendants 
to propose innovative and creative solutions to environmental 
problems, particularly those that involve eliminating or substan-
tially reducing pollution. 

F. Environmental Justice 

Our office is committed to maintaining issues of environmen-
tal justice in the forefront of concerns in choosing enforcement 
priorities.67 The lawsuit to preserve community gardens in New 
York City, discussed above, was an important environmental 
justice action because the majority of community gardens are 
located in low-income neighborhoods with predominantly His-
panic or African-American communities. 

Many urban issues we are involved in or investigating raise 
significant environmental justice concerns. For example, be-
cause of the locates of most diesel truck and bus depots or routes 
in low income areas, Projects that rely heavily on diesel vehicles 
raise environmental justice and health concerns. We recently 
challenged the City's analysis of Sanitation truck exhaust on 
these grounds." Similarly, we are researching the exposure of 
urban children to pollutants, particularly pesticides, with an eye 
toward advocating changes to risk tolerance and application 
regulations. 

On anther environmental justice front, our office has begun 
working cooperatively with Indian nations to assist them in 
resolving long-standing environmental problems, many of which 
involve impacts to reservation lands from outside sources. For 
example, we are currently working jointly with Indian nations 
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with respect to past illegal disposal of medical wastes on 
reservation lands by non-Indians, and natural resource damages 
caused by off-reservation polluters. On another front, the office 
recently tiled the first case in New York under the federal Native 
American Grave Protection and Repatriation Act69 to protect 
Native American remains and cultural items." 

G. Maintaining Flexibility 

While the above describes the general framework for environ-
mental enforcement by this office, the considerations and factors 
discussed have not been, and will not be, rigidly applied. To 
the contrary, we are firmly convinced that a successful environ-
mental enforcement program must maintain some degree of 
flexibility. Fairness and equity demand that each case be 
evaluated on its own merits. Blind adherence to previously 
formulated rules serves neither the environment nor the public 
interest. 

The challenge of any enforcement program is to strike the 
correct balance between consistency in the enforcement of 
regulations and the penalties exacted on the one hand, and 
tailoring enforcement decisions and remedies to fit individual 
circumstances on the other. Consistency in the application of 
enforcement policy is the touchstone for equitable treatment of 
similarly situated offenders. At the same time, however, the 
individual facts and circumstances of each case must be consid-
ered. We are committed to striking the correct balance between 
consistency and individual consideration. To that end, we will 
strive to maintain an appropriate degree of flexibility in imple-
menting our enforcement policies. 

One key area of flexibility concerns remedies that go to the 
heart of controlling pollution. We believe that pollution preven-
tion-based responses—those that look to process changes or 
product substitution to reduce discharges rather than "end-of-
pipe" solutions—offer great promise for businesses and munici-
palities. We recognize that such solutions may require legal and 
technical innovation, and we will work with those who are 
willing to make them a reality. 

IV. CONCLUSION 
As guardian of the public interest, the Attorney General plays 

an indispensable role in protection of the State's environment. 
In his dual role as lawyer for the State's administrative agencies 
and as independent advocate for the people of the State, the 
Attorney General has a significant influence on the direction of 
environmental enforcement. 

We are committed to aggressive, innovative and fair enforce-
ment of environmental laws. To that end, our office will continue 
to utilize to the fullest extent the variety of legal tools available, 
including both traditional and non-traditional statutory and 
common law sources of authority. 

We believe that opportunities abound for innovative solutions 
to seemingly intractable environmental problems, and are 
committed to working with DEC, other state agencies, and the 
regulated community to explore these opportunities. 

Our goal is clear: to ensure that the laws enacted by the 
people's representatives to protect and preserve the natural 
resources of our State are fully and faithfully enforced. In doing 
so, we will be carrying on our State's proud tradition of acting 
as a responsible steward for our irreplaceable natural treasures. 
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